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In the Court of Appeals of the District of Columbia, 


No. 1714. 

E. Southard Parker et al., Appellants, , 

vs. 

Lizzie C. Heald, Executrix, &c. 


a Supreme Court of the District of Columbia. 

No. 47985. At Law. 

Lizzie C. Heald, Executrix of the Estate of Edwin Heald, Deceased, 

Plaintiff, 

vs. 

E. Southard Parker, Anson S. Taylor, William N. Freeman, 
Edward S. Westcott, and Alexander B. Garden, Defendants. 

United States op America, District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Declaration. ' 

Filed October 3,1905. 

In the Supreme Court of the District of Columbia. 

At Law. No. 47985. 

Lizzie C. Heald, Executrix of the Estate of Edwin Heald, Deceased, 

Plaintiff, 

vs. 

E. Southard Parker, Anson S. Taylor, William N. Freeman, 

Edward S. Westcott, and Alexander B. Garden, Defendants. 

0 

The plaintiff, Lizzie C. Heald, executrix of the estate of Edwin 
Heald, deceased, sues the defendants, E. Southard Parker, Anson S. 
Taylor, William N. Freeman, Edward S. Westcott, and Alexander 
R. Garden, co-partners doing business under the name of to wit, the 
Anacostia Building and Loan Association, for money payable by the 
defendants to the plaintiff for that- heretofore, to wit, on the 21st day 
1—1714a 
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In the Court of Appeals of the District of Columbia, 


No. 1714. 

E. Southard Parker et al.. Appellants, 

vs. 

Lizzie C. Heald, Executrix, &c. 


a Supreme Court of the District of Columbia. 

No. 47985. At Law. 

Lizzie C. Heald, Executrix of the Estate of Edwin Heald, Deceased, 

Plaintiff, 

vs. 

E. Southard Parker, Anson S. Taylor, William N. Freeman, 
Edward S. Westcott, and Alexander B. Garden, Defendants. 

United States op America, District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Declaration. ' 

Filed October 3,1905. 

In the Supreme Court of the District of Columbia. 

At Law. No. 47985. 

Lizzie C. Heald, Executrix of the Estate of Edwin Heald, Deceased, 

Plaintiff, 

vs. 

E. Southard Parker, Anson S. Taylor, William N. Freeman, 

Edward S. Westcott, and Alexander B. Garden, Defendants. 

* 

The plaintiff, Lizzie C. Heald, executrix of the estate of Edwin 
Heald, deceased, sues the defendants, E. Southard Parker, Anson S. 
Taylor, William N. Freeman, Edward S. Westcott, and Alexander 
R. Garden, co-partners doing business under the name of to wit, the 
Anacostia Building and Loan Association, for money payable by the 
defendants to the plaintiff for that- heretofore, to wit, on the 21st day 
1—1714a 


2 


fi. Southard paRrer et aL. v§. 


of March, A. D. 1898, the defendants as such co-partners, in COD'* 
sideration of the sum of six hundred dollars paid by the said Edwin 
Heald, did cause to be duly made and issued to the said Edwin 
Heald, a certain negotiable paper writing, for value, whereby the 
said defendants as such co-partners, undertook and faithfully prom¬ 
ised and assumed to pay to the said Edwin Heald the sum of six 
hundred dollars five years after the date of the issuance 

2 thereof, on to wit the 21st day of March, A. D. 1903, with 
interest thereon at the rate of three per centum semi-annually 

on July second and January second of each year; that thereafter, on 
to wit, the 25th day of May, 1899, the said Edwin Heald died leav¬ 
ing a last will and testament which was duly admitted to probate 
and letters testamentary on his estate granted to the plaintiff; that 
the said payment is now overdue, and the plaintiff has demanded 
from the defendants the payment of the said sum of money, but the 
defendants have not paid the same nor any part thereof, except the 
interest thereon to the first day of January, 1903; and the plaintiff 
claims the sum of six hundred dollars with interest thereon from the 
first day of January, A. D. 1903, according to the particulars of de¬ 
mand hereto annexed, besides the costs of suit. 

Second. Tha plaintiff sues the defendant for money payable by 
the defendants to the plaintiff for goods bargained and sold by the 
plaintiff’s testator to the defendants; and for goods sold and delivered 
by the plaintiff’s testator to the defendants; and for work done and 
materials provided by the plaintiff’s testator for the defendants at 
their request; and for money lent by the plaintiff’s testator to the 
defendants; and for money paid by the plaintiff’s testator for the de¬ 
fendants at their request; and for money received by the defendants 
for the use of the plaintiff’s testator, and for money found to be due 
from the defendants to the plaintiff’s testator on account stated be¬ 
tween them; and the plaintiff claims the sum of six hundred dollars 
with — thereon from the first day of January, A. D. 1903, ac- 

3 cording to the particulars of demand hereto annexed, besides 
the costs of suit. 

WALLACE DONALD McLEAN, 
RICHARD A. FORD, 

Atfys for Plaintiff. 

Notice to Plead. 

» 

The defendants are to plead hereto on or before the twentieth 
day, exclusive of Sundays and legal holidays occurring after the 
day of service hereof; otherwise judgment. 

WALLACE DONALD McLEAN, 
RICHARD A. FORD, 

Att’ys for Plaintiff. 

Particulars of Demand. 

No. 25. 6 shares. 

Stock Full Paid. 

This is to certify that Edwin Heald is entitled to six shares special 
stock of the Anacostia Building Association which the said associa- 
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lion agrees to redeem in five years from date, at face value and will 
pay semi-annually thereon three per cent, on July 2nd and January 
2nd, at their office in Anacostia, D. 0. 

In witness whereof the said Anacostia Building Association has 
caused this certificate to be signed by its acting Secretary and Presi¬ 
dent, this 21st day of March, 1898. 

W. N. FREEMAN, President. 

OHAS. H. ALLENDER, 

Acting Secretary. ' 

[On left margin:] Shares $100. each. 

Non-assessable. 

[On right margin:] Shares $100. each. 

4 District op Columbia, $$: 

Before me,-, a Notary Public in and for the District of 

Columbia, personally appeared Lizzie C. Heald, who having been 
first duly sworn, did depose and say: 

That she is the party named as plaintiff in the foregoing declara¬ 
tion, in which E. Southard Parker, Anson S. Taylor, William N. 
Freeman, Edward S. Westeott, and Alexander B. Garden are named 
as defendants, and that she is the executrix of the estate of the late 
Edwin Heald, deceased, and that the grounds upon which said action 
is based are as follows:— 

That, heretofore in the month of September, 1888, there was or¬ 
ganized in the District of Columbia a certain joint stock company 
or association known as the Anacostia Building and Loan. Associa¬ 
tion, the object of which was to purchase, improve, sell rent or make 
loans on real estate in Anacostia and vicinity, and to make loans on 
the stock of the association under certain voluntary articles of agree¬ 
ment signed by the several stockholders in said association, and that 
said association by its shareholders duly adopted and promulgated a 
constitution for the government of the said association and the con¬ 
duct of its business and of the shareholder’s thereof; that all of the' 
defendants named in the declaration attached hereto became and 
were shareholders in said Anacostia Building and Loan Association, 
and were entitled to share in the profits to be made by said associa¬ 
tion pro-rata to the extent of their several shares therein; and 

5 thereafter the said defendants so above named conducted the 
business of said association as a building and loan association 

with offices in Anacostia, District of Columbia, until sometime in 
the year 1903 when said joint stock association ceased to be a going 
concern and is now insolvent and unable to meet its obligations and 
liabilities. 

, This affiant further says that on, to wit, the 21st day of March, 
1898, her testator .the said Edwin Heald, was induced to purchase for 
value six shares of the issue of what was known as full paid, interest 
bearing, or special stock in said Anacostia Building and Loan Asso¬ 
ciation of the face value of six hundred dollars, and there was issued 
to the said Edwin Heald a certain certificate, a copy of which is at¬ 
tached to the declaration filed herewith and prayed to be read as a 
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part hereof; that said certificate was issued to the said Edwin Heald 
by the duly elected and authorized officers and managers of said 
association, under and by virtue of the authority contained in the 
constitution of said association and the amendments thereto, and of 
the defendants as shareholder’s thereof. A copy of Articles VIII 
and IX of the said constitution as amended, and which was in effect 
at the time of the purchase by said Edwin Heald of the said six 
shares of stock aforesaid, is filed herewith and prayed to be read as 
part hereof. That by the terms of said certificate the said defend¬ 
ants as such shareholder's and co-partners in said association did 
agree, promise and undertake unconditionally to pay to the said 
Edwin Heald the sum of six hundred dollars on, to wit, the 21st day 
of March, A. D. 1903, with interest thereon at three per cen- 

6 turn semi-annually on July second and January second of 
each year. 

This affiant further says that the issuance of said certificate to the 
said Edwin Heald did not authorize or entitle him, or the plaintiff 
as the executrix of his estate, to participate or share in the profits of 
said association, but that the said certificate only entitled the said 
Edwin Heald and the plaintiff as the executrix of his estate to inter¬ 
est as aforesaid; and affiant further says that said Edwin Heald was 
induced to purchase said certificates by reason of the promise con¬ 
tained therein that the same would be redeemed at its face value on 
the date of the maturity thereof. 

This affiant further says that thereafter, on to wit, the 25th day of 
May, A. D., 1899, the said Edwin Heald died leaving a last will and 
testament which was duly admitted to probate by the probate branch 
of this honorable court, and letter’s testamentary on his estate were 
duly granted to the affiant. 

This affiant further says that as the executrix of the estate of the 
said Edwirr Heald she is now the holder of said certificate which is 
overdue and wholly unpaid; and by reason of the premises there is 
justly due to the plaintiff as such executrix from, and she is entitled 
to recover against the said defendants the sum of six hundred dollars, 
with interest thereon from the first day of January, A. D. 1903, ex¬ 
clusive of all set-offs and just grounds of defense, besides costs. 

(Signed) LIZZIE 0. HEALD. 

7 Subscribed and sworn to before me this 2nd day of Octo¬ 
ber, A. D. 1905. 

[seal.] (Signed) J. ARTHUR LYNHAM, 

Notary Public. 


Article VIII .—Capital Stock. 

Section 1. The capital stock of this Association shall not at any 
time exceed five hundred shares of one hundred dollars each in any 
one series—payable in monthly instalments of two dollars each—on 
each share. A new series shall be issued at least four times a year. 

Section 2. When the full one hundred dollars shall have been 
paid on each share a certificate shall be issued therefor, and said cer¬ 
tificate shall be redeemed in cash by the Association, when the ac- 
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crued dividends reach one hundred dollars, making the certificate 
worth two hundred dollars. Dividends shall be declared annually. 

Sec. 3. Certificates of stock may be transferred with proper assign¬ 
ment made on the back thereof and the transfer shall be noted on 
the Register by the Secretary. 

Sec. 4. Upon the death of a stockholder, his or her legal repre¬ 
sentatives shall be entitled to assume all the rights of said stock¬ 
holder. 

Sec. 5. Any stockholder who shall neglect or fail to pay the 
monthly instalments on stock in the manner prescribed, 

8 shall pay a fine of four cents per month on each month on 
each dollar for each month it shall remain unpaid. Upon 

paying arrearages, stockholders may have their fines remitted by 
paying as many months in advance, as they were in arrears. 

Sec. 6. Stockholders purchasing property from the Association 
may cancel their stock, and all dividends thereon, in payment of 
said property, whether said stock has matured or not. 

Sec. 7. There shall be issued a series of stock to be known as Full 
Paid Interest Bearing Stock. That on the payment of $100 at any 
, time there shall be issued a certificate of stock therefor, said stock to 
bear an annual interest of 6 per cent.., payable semi-annually On the 
second day of January and July of each year respectively. This 
stock shall not be entitled to any dividend in excess of the interest 
payable thereon, and shall be redeemed by the Association in five 
years from date of issue. 

♦ 

Article IX. — Sinking Fund. 

All the money received by the Association as income from im¬ 
proved real estate shall constitute a sinking fund for the redemption 
of matured stock. Any other stock may be redeemed at four per 
cent., at the discretion of the Board. Matured stock shall be re¬ 
deemed by number and in the order in which it was issued. With¬ 
drawals of stock amounting to less than $100 shall be payable on 
demand after thirty days’ notice. 

9 Pleas of Taylor and Westcott. 

Filed October 16, 1905. 

In the Supreme Court of the District of Columbia. 

At Law. No. 47985. 

Lizzie C. ILeald, Executrix of the Estate of Edwin Heald, Deceased, 

Plaintiff, 

vs. 

E. Southard Parker et al.. Defendants. 

Now come the defendants, Anson S. Taylor and Edward S. West¬ 
cott, and for a joint'and several plea, to the first and second counts 
of the declaration filed herein against them, say, 

. 1. That they are not indebted as in said declaration alleged. 
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2. That they never assumed and promised in manner and form as 
in said declaration alleged. 

3. And for a further plea, they say, that the cause of action in 
said declaration alleged, did not accrue within three years before the 
bringing of this action. 

RALSTON & SIDDONS, 

Attorneys for Anson S. Taylor and Edward S. Westcott. 

10 Demurrer of Defendant Freeman. 

Filed October 25, 1905. 

In the Supreme Court of the District of Columbia. 

At Law. No. 47985. 


Lizzie C. Heald, Executrix, 
vs. 

E. Southard Parker et ad. 


The defendant, William N. Freeman says that the declaration 
herein is bad in substance. 


JNO. RIDOUT, 
Attorney for Defendant. 


Note.— One of the matters of law to be argued on this demurrer is: 
That it appears from the declaration and the papers made part 
thereof, that the plaintiff’s testator was a co-partner with the de¬ 
fendants. 


Demurrer of Defendant Parker. 

Filed October 28, 1905. 

In the Supreme Court of the District of Columbia. 

At Law. No. 47985. 

Lizzie C. Heald, Executrix of the Estate of Edwin Ileald, Deceased, 

Plaintiff, 

vs. 

E. Southard Parker et ad.. Defendants. 

11 The defendant, E. Southard Parker, says that the declara¬ 
tion herein is bad in substance. 

COLE & DONALDSON, 

B. W. PARKER, 

Atfys for Defendant E. Southard Parker. 

Note.— One of the matters of law to be argued on this demurrer is: 
That it appears from the declaration and the papers made part 
thereof that the plaintiff’s testator was a co-partner with the de¬ 
fendants. 

♦ 

’ > 

'■ ■ Atfys for Defendant E. Southard Parker. 
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Supreme Court of the District of Columbia. 

Friday, February 2nd, 1906. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice, presiding. 


No. 47985. At Law. 

Lizzie C. Heald, Executrix, Pl’ff, 

vs. 

E. Southard Parker, Deft. 

Upon consideration of the demurrers filed herein to the declara¬ 
tion, it is ordered that said demurrers be and hereby are overruled, 
with leave to plead within twenty days. 

12 Plea of Alexander B. Garden. 

Filed February 21,1906. 

In the Supreme Court of the District of Columbia. 

At Law. No. 47985. 

Lizzie C. IIeald, Executrix, 
vs. 

E. Southard Parker et al. 

The defendant, Alexander B. Garden, for pleas, says: 


That he never undertook and promised as alleged. 

2 . 

That the Plaintiff’s alleged cause of action did not accrue within 
three years next before the bringing of this suit. 

JOHN REDOUT, 
Attorney for Defendant. 

Plea of Defendant Freeman. 

Filed February 21, 1906. 

In the Supreme Court of the District of Columbia. 

At Law. No. 47985. 

Lizzie C. Heald, Executrix, . • 

vs. 

E. Southard Parker et al. 

The defendant, William N. Freeman, for pleas says: 
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That he never undertook and promised as alleged. 

2 . 

That the plaintiff’s alleged cause of action did not accrue within 
three years next before the bringing of this suit. 

JNO. RIDOUT, 
Attorney for Defendant. 

Plea of E. Southard Parker. 

Filed February 21,1906. 

In the Supreme Court of the District of Columbia. 

At Law. No. 47985. 

Lizzie C. IIeald, Executrix of the Estate of Edwin Heald, Deceased, 

Plaintiff, 

vs. 

E. Southard Parker et al.. Defendants. 

Now comes the defendant, E. Southard Parker, by his attorneys, 
and for pleas to the first and second counts of the declaration filed 
in the above entitled cause, says: 

1. That he is not indebted as in said declaration alleged. 

2. That he never assumed or promised in manner and form as in 
said declaration alleged. 

3. And for a further plea to the said declaration, defendant says 

that the cause of action therein set forth did not accrue 

14 within three years prior to the bringing of this suit. 

B. W. PARKER, 

R. G. DONALDSON, 

Atfys for Defendant E. Southard Parker. 

Joinder in Issue. 

Filed March 6, 1906. 

In the Supreme Court of the District of Columbia. 

At Law. No. 47985. 

Lizzie C. Heald, Executrix, Plaintiff, 

vs. 

E. Southard Parker et al.. Defendants. 

The plaintiff joins issue on the pleas filed herein by the several 
defendants. 

RICHARD A. FORD, 

WALLACE DONALD McLEAN, 

Attorneys for Plaintiff. 
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15 Stipulation. 

Filed June 19, 1906. 

In the Supreme Court of the District of Columbia. 

No. 47985. 

Lizzie C. Heald, Ex’t’x, 
vs. 

E. S. Parker et al. 

It is hereby stipulated by attorneys for plaintiff and defendants 
that a jurv may be waived herein and the cause tried by the Court. 

' ’ WALLACE D. McLEAN, 

RICHARD A. FORD, 

Plaintiff’s Attorneys. 
RALSTON & SIDDONS, 

Att’ys for Defts Wescott and Taylor. 
COLE & DONALDSON, 

B. W. PARKER, 

Attorneys for Deft E. S. Parker. 
JOHN RIDOUT, 

Atfy for Garden and Freeman , Defts. 

June 19, 1906. 

16 Supreme Court of the District of Columbia. 

Wednesday, June 20, 1906. 

Session resumed pursuant to adjournment, Mr. Justice Wright 
presiding. 

4* \U ii# 4^ 4* 

T V T’ 'T* 

At Law. No. 47985. 

Lizzie C. Heald, Executrix of the Estate of Edwin Heald, Deceased, 

Pl’t’f, 

vs. 

E. Southard Parker, Anson S. Taylor, William N. Freeman, 
Edward S. Westcott, and Alexander B. Garden, Defts. 

Now come here as well the plaintiff by her Attorney Mr. R. A. 
Ford as the defendants by their Attorneys Messrs. R. G. Donaldson, 
B. W. Parker, John Ridout and Ralston and Siddons and file a 
stipulation in writing with the Clerk of the Court waiving a trial by 
jury; whereupon after hearing the evidence in the case, the Court 
finds the matters of difference between the parties in favor of the 
plaintiffs, and the money payable to her by the defendants, by rea¬ 
son of the premises to be six hundred dollars ($600), with interest 
thereon from the first day of January A. D. 1903. 

Therefore it is considered that the plaintiff recover against said 
defendants the sum of Six hundred dollars ($600), with interest 
2—1714a 
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thereon from the first day of January A. D. 1903, being the money 
payable by the defendants to the plaintiff, by reason of the premises, 
together with the costs of this suit, to be taxed by the Clerk, and 
have execution thereof. 

17 The defendants note an appeal to the Court of Appeals 
. and the penalty of the bond to act as a supersedeas, is fixed 
in the sum of one thousand dollars ($1,000.) 

Memorandum. 

July 5, 1906.—Appeal bond filed. 

Supreme Court of the District of Columbia. 

Monday, July 16, 1906. 

Session resumed pursuant to adjournment, Hon. Dan. Thew 
Wright, Justice, presiding. 

No. 47985. At Law. 

Lizzie C. Heald, Executrix, Pl’ff, 

vs. 

E. Southard Parker et al., Def’tr. 

Comes now attorney for defendants herein, and submitting to the 
Court the Bill of Exceptions taken at the trial of this cause, prays 
that the same be signed and made of record nunc pro tunc, which is 
accordingly done and so ordered. 


18 ■ Bill of Exceptions. 

Filed July 16, 1906. 

In the Supreme Court of the District of Columbia. 

Law. No. 47985. 

Lizzie C. Heald, Executrix of the Estate of Edwin Heald, Deceased, 

vs. 

E. Southard Parker et al. 

Be it remembered that this action came on for trial before Mr. 
Justice Wright without a jury, jury having been waived by stipula¬ 
tion of counsel. 

Whereupon the plaintiff to maintain the issues on her part joined, 
gave evidence tending to prove the death in 1899, of said Edwin 
Heald, and the appointment and qualification of plaintiff as Exec¬ 
utrix under his will. 

On behalf of the defendants it was conceded that the Anacostia 
Building Association (known also as the Anacostia Building and 
Loan Association) was and is an unincorporated joint stock com- 
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pany; and it was admitted by the defendants Parker, Taylor, and 
Westcott, that they are members of said Association and holders of 
shares of the capital stock of said Association. The form of the 
certificate of capital stock being hereinafter stated. 

The plaintiff then offered evidence tending to prove that on pay¬ 
ment by him of the sum of six hundred dollars, the said Anacostia 
Building Association had issued to said Edwin Heald, a certain cer¬ 
tificate for six shares of the so-called “special stock” of said 
19 Association, which said certificate was then offered and read 
in evidence and is in the words and figures following, that is 

to say: 

No. 25. 6 Shares. 

Stock Full Paid. 

This is to certify that Edwin Heald is entitled to six shares Special 
Stock of the Anacostia Building Association which the said Asso¬ 
ciation agrees to redeem in five years from date at face value and will 
pay semi-annually thereon three per cent, on July 2, and January 2, 
at their office in Anacostia, D. C. 

In witness whereof, the said Anacostia Building Association has 
caused this certificate to be signed by its acting Secretary and Presi¬ 
dent this twenty-first- day of March, 1898. 

W. N. FREEMAN, President 

CHARLES H. ALLENDER, 

Acting Secretary, 

Non-assessable. 

On the back of the said certificate being printed the following: 

“For value received — hereby sell sign and transfer — unto 
-all interest and claim to the within certificate. 


Date — 
• Witness: 


This — day of-18—. 

20 Plaintiff further testified that no part of the debt repre¬ 
sented by the principal- of said certificate had been paid and 
that interest at the rate of six per centum per annum had been paid 
thereon up to the first day of January, 1903, the last payment of 
interest having been made January 18, 1904. 

The plaintiff then offered in evidence stock certificate book con¬ 
taining the certificates of the capital stock of said Association and 
read in evidence one of said certificates which said certificate is in 
the words and figures following, that is to say: 
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On the front: 


Capital Stock, 500 Shares in Each Series. 

No. —. — Shares. 

This certifies that-is entitled to — shares in the Capital 

Stock of the Anacostia Building Association of Anacostia, in the 
District of Columbia, transferable by endorsement hereon and sur¬ 
render of this certificate. 

In witness whereof the said Association has caused this certificate 
to be signed by its President and Secretary. 

Anacostia D. C.-189- 

- -, President. 

-, Secretary. 

Series No. —. 

Stock full paid, and non-assessable. 

21 On the Back. 


Date declared: 

Feb. 189- 

Feb. 189- 

Feb. 189- — 
Feb. 189- — 

Feb. 189- 

Feb. 189- 

Feb. 189- — 

Feb. 189- 

Feb. 1S9- 

Feb. 1S9- 


-, Sec’y. 
-, Sec’y. 
-, Sec’y. 
-, Sec’y. 
-, Sec’y. 
-, Sec’y, 
-, Sec’y. 
•, Sec’y. 
■, Sec’y. 
, Sec’y. 


Dividends. Amount. 


Know all men by these presents that-for value received 

have sold assigned, and transferred and by these presents do sell, 

assign and transfer unto-shares of the capital stock 

of the Anacostia Building Association standing in — name on the 
books of said Association. 

In witness whereof — have hereunto set their hands this — day 
of-. 


Witness: 


[seal.] 


The plaintiff then offered in evidence a certain book, which it was 
conceded by counsel on both sides, contained the constitution of said 
Anacostia Building Association or Anacostia Building and Loan 
Association, with amendments thereto, which said constitution and 
amendments so far as relevant to the issues involved in this case, 
are as follows: 
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Constitution of the Anacostia Building and Loan Association. 

Article I. 

The object of this Association is to purchase, improve, sell, rent, 
or make loans on real estate in Anacostia and vicinity and to make 
loans on the stock of the Association. 

22 ' Article II. 

Sec. 2. Stockholders by accepting their share of stock thereby 
obligate themselves to be governed by this constitution. 

Sec. 4. The quorum for the transaction of business at any of the 
meetings of the Association shall represent a majority of stock, either 
in person or by proxy and consist of at least 9 stockholders. 

Sec. 5. Stockholders holding in their own right or as trustees shall 
be entitled to one vote on each share of stock so held, providing all 
dues are paid. 


Article 8. 

Capital Stock. . 

Sec. 1. Capital stock of this Association shall not at any time 
exceed 500 shares of $100 each in any one series, payable in monthly 
instalments of $2 each on each share. A new series shall be issued 
at least 4 times a year. 

Sec. 2. When the full $100 shall have been paid on' each share, 
a certificate shall be issued therefor and said certificate shall be re¬ 
deemed in cash by said Association when the accrued dividends 
reach $100, making the certificate worth $200. Dividends shall be 
declared annually. 

Sec. 3. Certificates of stock may be transferred with proper assign¬ 
ment made upon the back thereof and the transfer shall be noted 
on the Register by the Secretary. 

Sec. 4. Upon the death of a stockholder, his or her legal repre¬ 
sentative shall be entitled to assume all the rights of said stock¬ 
holder. 

23 Sec. 5. Any stockholder who shall neglect or fail to pay 
the monthly installments on stock in the manner prescribed 
shall pay a fine of 44 per month on each dollar for each month 
which shall remain unpaid. Upon paying arrearages', stockholders 
may have their fines remitted by paying as many months in advance 
as they were in arrears. 

Sec. 6. Stockholders purchasing property from the Association 
may cancel their stock and all dividends thereon in payment of said 
property whether said stock has matured or not. 

Sec. 7. There shall be issued a series of stock to be known as full 
paid interest bearing stock. That on the payment of $100 at any 
time there shall be issued a certificate of stock therefor, said stock . 
to bear an annual interest of 6% payable semi-annually on the 2d 
of January and July of each year respectively. This stock shall not 
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be entitled to any dividends in excess of the interest payable thereon 
and shall be redeemed by the Association in 5 years from date of 
issue. 

' Article 9. 

Sinking Fund. 

All the money received by the Association as income from im¬ 
proved real estate shall constitute a sinking fund for the redemption 
of matured stock. Any other stock may be redeemed at 4% at the 
discretion of the Board. Matured stock shall be redeemed by number 
and in tho order in which it was issued. Withdrawals of stock 
amounting to less than $100 shall be payable on demand after 30 
days’ notice. 

24 Article 9. 

As Amended January 4th, 1898. 

That 40% of the entire receipts of the Association shall constitute 
the sinking fund and not more than one-half of said fund received 
in any one month shall be used to pay withdrawals, the other half 
of said sinking fund shall be held and known as a permanent re¬ 
demption fund for the redemption of the stock of the Association 
and may be invested from time to time in such securities as may be 
deemed advisable by the Board of Directors. 

At. the annual meeting of the Association, held January 7th 1902, 
the following among other amendments was adopted: 

Third: Strike out Article 9. Renumber the present article 10 
making it article 9, which reads as follows: 

“This constitution may be altered or amended by a % vote of 
all the stockholders present at any annual meeting or at a special 
meeting called for that purpose after 30 days’ notice shall have been 
given to each stockholder.” 

It appeared from the record of the minutes of the annual meeting 
of stockholders, January 6, 1903, resumed February 3, 1903, that 
the following action was had: 

It was moved and seconded that proceeds of sale of all real estate 
be turned in and be distributed pro rata among all the stockholders 
general and special. Pending the motion, Mr. Hoover raised the 
question of no quorum and roll call was then ordered which dis¬ 
closed as present and by proxy 74 shares out of a total of 137, 

25 or a majority of all the stock. 

The Chair then put the motion which was carried. The 
point of order then being raised, as to whether a majority of all the 
stock or a majority of the stock present was necessary to constitute 
a majority, the Chair ruled that a majority of the stock present 
constitute a majority to vote on any question before the Association, 

• those not present having been notified by the Secretary to be pres¬ 
ent at this meeting and the Secretary having reported that he mailed 
to the address of each stockholder a notice of this meeting. 


__ i-L.: _ 
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William N. Freeman, one of the defendants called as a witness 
on behalf of the .plaintiff, identified the books and records of said 
Association, and admitted that he was the holder of one share of the 
capital stock of said Association which he claimed had been voted 
to him for his services as President of said Association. 

The plaintiff then offered in evidence entries in the books of 
said Association showing credits given said Freeman on ac¬ 
count of payments on said stock and also tending to show that 
subsequent to the maturity of the shares of special stock issued to 
said Edwin Heald, the said Freeman had acted as President of said 
Association and had attended meetings of the Board of Directors 
thereof. 

On cross examination, the said defendant Freeman testified that 
the said one share of capital stock was placed in his name without 
suggestion from him and that the said entries in the books of the 
Association in respect of dividends thereon represented no 

26 actual payments to him but were intended as credits on ac¬ 
count of salary as President and Director of said Association. 

It appeared from the books of said Association that on the 27th 
day of April A. D., 1897 the said Freeman surrendered all the stock 
then held by him receiving in satisfaction thereof, the conveyance 
of certain real estate pursuant to a resolution duly adopted author¬ 
izing such settlement to be made on the basis thereby fixed as to 
valuation of the real estate by any stockholder. And that on the 
28th day of April A. D. 1902 the said Garden under the terms of 
said resolution surrendered all his stock receiving a conveyance of 
real estate in satisfaction thereof. 

James H. Doney, a witness produced on behalf of the plaintiff 
testified that he is now the President of said Association; that the 
defendant, Alexander B. Garden had for some time acted as Treas¬ 
urer of said Association and was acting as such at the time the special 
stock issued to said Heald, matured and subsequently thereto. 
The plaintiff also offered in evidence the “order book” of said Asso¬ 
ciation as showing a payment by said Garden as Treasurer of said 
Association to the plaintiff on January 28, 1904, of the sum of 
thirty-six dollars as interest on said six shares of special stock to 
January 1, 1903. He, said Doney, also testified that in 1903 the 
said Association was insolvent. 

On cross-examination the said witness, Doney, testified over the 
objection and exception of the plaintiff that at meetings of stock¬ 
holders the holders of said “special stock” were allowed to partici¬ 
pate equally with the holders of the capital stock. From the 

27 records of the said Association as introduced in evidence, it 
did not appear that said Edwin Heald, who died, in 1899, 

attended the annual meeting of the stockholders held January 3, 
1899, his name not being included in the list of those named in the 
' minutes as present, and the plaintiff testified that subsequent to his 
death the special stock held by him had not been represented at 
any meeting of the Association. Evidence from the records of the 
said Association was also offered by the plaintiff tending to show 
that dividends ranging from six to twelve per cent, had been an¬ 
nually declared and credited to the holders of the capital stock of 
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the association, including the said defendants, such credits being 
given during the years beginning with 1892 and epding with 1898. 

The records further showed that the amendment authorizing such 
capital stock was passed in 1892. 

It is agreed between counsel for the respective parties that the 
original books and records of said association produced and offered 
in evidence may be used by either party in argument in the Court 
of Appeals as fully as if the same had been copied in the bill of ex¬ 
ceptions. 

And thereupon the plaintiff rested. 

The foregoing was all the evidence in the action. 

Whereupon the counsel for each of said defendants separately 
moved the court to declare the law to be that upon all the evidence 
in the case the plaintiff was 'not entitled to recover, but the Court 
refused to so declare the law, to which refusal counsel for each of 
the said defendants separately objected and excepted and the 

28 said several exceptions were then and there duly entered by 
the justice presiding upon his minutes. 

Thereupon the said Justice found in favor of the plaintiff and 
gave judgment in favor of the plaintiff in the sum of six hundred 
dollars with interest from the first day of January, 1903. 

And counsel for each of said defendants now pray the Court to 
sign this Bill of Exceptions in order that the same may be made 
matter of record, which is accordingly done this 16th day of July, 
A. D. 1906 now for then. 

DAN THEW WEIGHT,- Justice, [seal. ] 

Designation to Clerk. 

Filed July 16, 1906. 

In the Supreme Court of the District of Columbia. 

At Law. No. 47985. 

Lizzie C. IIeald, Executrix, 
vs. 

E. Southard Parker et al. 

The Clerk will please include in the transcript of record on the 
appeal herein, the following: 

Declaration. 

Demurrers. 

Order overruling demurrers. 

Please (omit affidavits). 

Memorandum, joinder of issue. 

Stipulation waiving jury. 

29 Trial and judgment. 

Memorandum appeal bond. 

Bill of exceptions. 

RALSTON & SIDDONS, 

E. GOLDEN DONALDSON, 

B. W. PARKER, 

RIDOUT, 

, Attorneys for Defendants. 


. 1 M 
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Mr. Richard A. Ford, attorney for plaintiff. 

Dear Sir: Please take notice that the above designation for 
record has been this day filed into Court. 

RALSTON & SIDDONS ET AL., 

Attorneys for Defendants. 


30 Supreme Court of the District of Columbia. 

United States op America, District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
29, both inclusive, to be a true and correct transcript of the record, 
as per directions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 47985, at law, wherein Lizzie C. 
Heald, Executrix of the estate of Edwin Ileald, Deceased, is plain¬ 
tiff, and E. Southard Parker et al. are defendants, as the same re¬ 
mains upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said court, at the city of Washington, in said District, 
this 9th day of August, A. D. 1906. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By S. McC. HAWKEN, 

Ass'f Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 1714. 
E. Southard Parker et al., appellants, vs. Lizzie C. Heald, executrix, 
&c. Court of Appeals, District of Columbia. Filed Aug. 9, 1906. 
Henry W. Hodges, clerk. 
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Itt % (Umtrt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1906. 

No. 17x4. 

E. SOUTHARD PARKER ET AL., APPELLANTS, 

vs. 

LIZZIE C. HEALD, EXECUTRIX. 

Brief for Appellants, Parker, Westcott and 

Taylor. 

Statement. 

This is an action to recover the face value of a certifi¬ 
cate of stock issued to appellee’s testate by the Anacostia 
Building and Loan Association. By stipulation of counsel 
for all the parties in interest, the case was tried by the 
court below (Mr. Justice Wright), without a jury. 

The facts, concerning which there is no dispute, are: 
That the Anacostia Building and Loan Association was a 
voluntary unincorporated concern, organized about the 
year 1888, and was composed not only of the appellants 
and appellee’s testate, but of numerous other persons; it 
was a partnership; that the association was governed by 
a regularly adopted constitution, the second section of 
which provides that "stockholders by accepting then- 
shares of stock thereby obligate themselves to be gov¬ 
erned by this constitution; ” that the constitution specifi¬ 
cally authorized the issuance of two kinds of certificates 
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of stock, to wit, the serial stock, the dividend on which 
was unlimited, and “full-paid interest-bearing stock,” 
redeemable at a stated time, and the dividend on which 
was fixed; that the appellants are the holders of certifi¬ 
cates of serial stock, while the appellee’s testate was a 
holder of a certificate of full-paid interest-bearing stock; 
that sometime as early as 1903, the association ceased to 
be a going concern, and became, and still is, insolvent 
and unable to meet its liabilities in full. 

J. H. Doney, a witness called by and on behalf of the 
plaintiff, testified on his direct examination that he had 
been identified with the association for fifteen years, and 
had been its president; and on cross-examination that 
the full-paid interest-bearing stockholders were allowed 
to participate equally at stockholders’ meetings. 

Upon this state of the evidence, the appellant’s coun¬ 
sel prayed the court to declare the law to be that the 
plaintiff and defendants were partners, and that there¬ 
fore there could be no recovery at law, but the court 
denied the prayer, and gave judgment for the plaintiff, 
to which counsel for defendants excepted. 

Assignments of Error. 

1. The court erred in not holding that appellee’s testate 
was a partner in the building association with appellants 
and the other members, and therefore could not sue the 
defendants at law. 

2. The court erred in not declaring the law to be that 
upon all the evidence there could be no recovery. 


ARGUMENT. 

It is admitted by counsel for appellee that if the 
appellants and appellee were partners there could be no 
recovery. 
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In two recent cases this court has decided that un¬ 
incorporated joint stock companies are partnerships. 

Woodward vs. Neligan, 19 App. D. C., 550. 
Norwood vs. Francis, 25 App., D. C., 463. 

The main point relied upon by appellee is that the 
alleged peculiar character of her certificate of stock takes 
her out of the category of a stockholder and makes her 
a creditor—a contention that is opposed both to princi¬ 
ple and authority. 

The only actual difference that exists between the 
certificates of stock, held by the respective parties to 
this suit, is that the dividend of one certificate is fixed, 
while that of the other is undetermined. In all other 
respects they are identical. The issuance of both is pro¬ 
vided for by the same article, to wit, Article VIII, of the 
constitution, entitled, “Capital Stock.” 

See Article 8, Rec., p. 13. 

The holders of full-paid interest-bearing certificates of 
stock were entitled to and exercised the same privileges 
with respect to stockholders’ meetings, election of offi¬ 
cers, etc., as did the holders of certificates of serial 
stock (see testimony of Doney, Rec., p. 15, and excerpt 
from minutes, Rec., p. 14). 

This privilege, in itself, it is submitted, is recognized 
as an incident of membership. 

The following quotation is made from 1 Parsons on 
Contracts, 145: 

“ But though there be some want of the neces¬ 
sary formalities or acts of a party to make- him¬ 
self legally a member, yet, if he interpose and 
act as a member . . . then he will make him¬ 

self liable as a partner.” 

In the case of Perring vs. Hone, 4 Bing., 28, plaintiff 
sought to recover £2,000 on a promissory note given by 
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the defendant and others to plaintiff’s firm. Plaintiff, 
whose name was entered in a book with those of several 
other subscribers, received certain scrip receipts, but 
sold them before the deed for the formation of the com¬ 
pany was executed, and he was not a party to that deed. 
Held that he was a partner in the concern and could not 
recover. 

It can hardly be seriously disputed that the holders of 
certificates of all the different kinds of stock were con¬ 
sidered by the association, stockholders, and as such 
were entitled to participate in stockholders’ meetings. 
The testimony of the witness Doney is conclusive on 
this point (Ree., p. 15). 

Where the members of an unincorporated concern have 
given or acquiesced in a uniform interpretation of the 
by-laws, such interpretation is binding on the members 
and will be carried into effect by the courts. 

Building Assn. vs. Powhattan Co., 87 Md., 59. 

In the case at bar, the stockholders themselves cer¬ 
tainly interpreted the by-laws, giving to all classes of 
stockholders the same rights in the participation of the 
management of the association. 

In Englehardt vs. Association, 148 N. Y., 281, it was 
held that members of a building and loan association are 
bound by the articles of association, which show the 
scheme of the organization and define the obligations of 
the association and the rights of members, as such arti¬ 
cles constitute a contract. 

Article 9 of the constitution, as amended, provides 
that 40 per cent of the entire receipts of the association 
should constitute a sinking fund, one-half of which was 
to be used to pay withdrawals and the other half held 
as a permanent redemption fund. 

This provision was also binding on the appellee’s 
testate. 
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■ In Domestic Building Association vs. Jourdain, 110 Ill. 
App., 197, it was held that an action, to recover the 
amount paid into the association, could not be main¬ 
tained when, under a provision that not more than one- 
half in the treasury should be applicable to withdrawals, 
there is no money in the treasury of the association le¬ 
gally applicable to the payment of the claim. 

Heinbokel vs. Bldg. Assn., 58 Minn., 340, is to the same 
effect. 

The full-paid interest-bearing stock was issued in ac¬ 
cordance with the provisions of a section of Article VIII, 
entitled “ Capital Stock.” It is earnestly urged this fact 
clearly indicates that it was the intention of the organ¬ 
izers of this association that this stock was to form a 
part of the working capital. Undoubtedly the money 
realized from subscriptions for these certificates of stock 
was used to further the interests of the association. 

In the case of San Francisco vs. Water Works, 63 Cal., 
524, which was an action brought to recover taxes upon 
an assessment of “ capital ” and '‘capital stock,” the court, 
after construing the meaning of “capital ” and “capital 

stock,” said, on page 529: 

* ♦ ♦ • 

“ In the case of a voluntary association of per¬ 
sons for conducting a business, as, for instance, a 
partnership, it means the fund of money or prop¬ 
erty controlled by one or more of the associates, 
employed as a basis of a business, on which and 
with which the business is to be carried on.” 


It is submitted that this full-paid interest-bearing 
stock was part of the capital stock, and the holders 
of • such certificates must necessarily be held to be 
stockholders. Even if such stock is to be considered 
“ preferred stock,” nevertheless the holders thereof are 
stockholders and not creditors, as clearly appears'from 
the following authority. 
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In the case of State ex rel., etc., vs. R. R. Co., 16 S.'C. 

Rep., the court said, on page 628: 

“In this general sense it (capital stock) is money 
invested in business operations, whether that 
business be conducted by a single -individual, a 
partnership, a corporation, or government; and it 
makes no difference how the money is obtained, 
etc.” 

On page 531, the court continued: 

“The cases referred to by the counsel of appel¬ 
lant in which the terms ‘preferred stock’ are con¬ 
cerned, have been examined and considered. We 
have found nothing in any of these cases antago¬ 
nistic to the position taken above. It seems to be 
admitted in all the cases that the holders of pre¬ 
ferred stock are shareholders or stockholders in 
the stock of the company.” 


And on page 532, the court added: 

“In no case was it denied that they were stock¬ 
holders, or claimed that they were simply credi¬ 
tors (citing authorities). . . , 

“ In the discussion of these questions the ‘ pre¬ 
ferred stock ’ is constantly referred to as repre¬ 
sented by shares, and in no case are the holders of 
such preferred stock regarded as simply creditors.” 


Diligent research has failed to discover a single case, 
wherein the holder, of any kind of a certificate of stock 
in an unincorporated building association, has brought 
suit against other members to recover the value of his 
certificate. There are, however, numerous cases in which 
certificates of stock, like the one on which the appellee 
relies, have been considered by the courts. In these cases 
the associations have been incorporated and, while the 
authorities are not entirely in harmony, the very decided 
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weight of authority is to the effect that holders of full- 
paid interest-bearing stock certificates are stockholders 
and not creditors. 

In not a single case does the reasoning of the court 
justify the contention that a different conclusion would 
have been reached in case the association had not been 
incorporated. 

Bingham vs. Marion Trust Co. ; 61 N. E., 29 (Ind.): 

“Appellant became a member of the association 
on the 11th day of May, 1896, taking 10 shares of 
paid-up stock of the association, her certificate 
being of the face value of $1,000, for which she 
paid $1,000 in cash. . . . The by-laws of the 

association, both at the time she subscribed for 
the stock and at the time of the consideration, 
provided that paid-up stock should be issued in 
shares of $100 each, which would be paid for in 
advance at the rate of $100 per share, and should 
bear dividends at the rate of 8% per annum in 
lieu of all other earnings. . . . Her certificate 
bore on the back thereof the following: ‘The holder 
of this certificate is guaranteed a dividend of nine 
per cent per annum, payable semi-annually on the 
first days of April and October of each year, under 
the by-laws of the Equitable State Building and 
. and Loan Association of Indiana. It is hereby 
agreed by the said holder by acceptance of this 
certificate that such dividend shall be in full of 
his proportion of all profits arising from the busi¬ 
ness of the association.’ Held, certificate holder 
was a shareholder .” 

This case fully reviews the authorities on this ques¬ 
tion. 

« 4 

In the case of Teller vs. Wilcoxen, 81 N. W. Rep. (Iowa), 
772, the court, in reversing judgment for the plaintifi, 
said: 

“The Union Building and Savings Association 
was duly incorporated under the laws of this State. 
It issued stock of different kinds for the purpose 
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of raising money to loan to its members. One 
variety of stock was known as ‘ Class D.’ This 
was full-paid stock, which bore interest at the 
rate of 8 per cent, payable semi-annually. The 
promise to pay interest was unconditional. It was 
in no way dependent on the profits of the associa¬ 
tion. According to the terms of the stock certi¬ 
ficate, the principal could be withdrawn at any 
time after 60 days’ notice. . . . Plaintiff’s 

contention is that he is a creditor and not a mem¬ 
ber of the association, and for this reason is en¬ 
titled to a preference over other stockholders in 
the winding up and settlement of the affairs of 
the corporation. . . . Plaintiff presents his 

case on the theory that his certificate is a note or 
bond, because of the absolute obligation to pay 
interest. But this claim is not justified. . . . 

No right of action existed in this certificate against 
the association, as would have been the case with 
a note or bond. The holder could only withdraw 
his money as provided by the by-laws. . . . 

“While there is a slight conflict in the cases, we 
think the weight of authority sustains the view 
expressed. Some of the decisions following differ 
from the case at bar, in that part of the principal 
and all of the interest were payable from profits; 
but others are directly in point, and in each of 
them the reasoning supports the contention of the 
defendant that plaintiff’s rights are those of a 
member only.” 

Citing cases. 

Mutual Union L. & B. Asso. vs. Stolz, 93 Ill., 

App., 164. 

This was an action in assumpsit brought by appellee 
to recover from appellant an amount claimed to be due 
upon two certificates, which represented paid-up stock. 

“The real question in the case is as to whether 
the appellee is a shareholder or a creditor. If he 
is a shareholder, it is conceded that he can not 
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recover, on the other hand, if he is a creditor, he 
recovered rightfully, and the judgment should 
stand.” . . . 

“ The fact that the certificates are payable at 
any time on thirty days’ notice, and provide for 
the payment of a fixed and definite rate of interest, 
might, and probably would, under the circum¬ 
stances of ordinary transactions, give character to 
them as absolute certificates of indebtedness. But 
when we consider them as issued upon the pro¬ 
visions of the by-laws of the association regulat¬ 
ing the issuance of paid-up stock, we must give 
to them the character the law imposes upon them 
and that the parties must be presumed to have 
intended they should have. If the association 
were solvent and could pay dollar for dollar of its 
obligations, the question would not arise; but 
where that condition does not exist it would be a 
very inequitable doctrine that one set of stock¬ 
holders should receive all and the others none at 
all, or but a part. ... 

“We have considered all the authorities cited 
on either side, but while none of them are pre¬ 
cisely in point, we regard the spirit of all the de¬ 
cisions as opposed to the priority claimed by the 
appellee. ... In our opinion appellee was a 
stockholder and not a creditor, and was not en¬ 
titled to have the judgment he recovered. 

“Accordingly the judgment is reversed, without 
remanding the cause.” 


The following authorities are to like effect and fully 
support the contention that the appellee should be held 
to be a shareholder and not a creditor: 

Baker vs. U. S. Sav. & Loan Assn., 23 R. I., 243. 
Alexander vs. Southern Home Bldg. Assn., 110 
Fed., 267. 

Coltrane vs. Baltimore Bldg. & Loan Assn., 110 
Fed., 281. 
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Towle vs. American Bldg. & Loan Assn., 75 Fed. 
938. 

Gibson vs. Safety Homestead Assn., 170 Ill., 44. 
Solomons vs. Am. Bldg. & Loan Assn., 116 Fed., 
676. 

Bates vs. Am. Bldg. & Loan Assn.* 120 Fed., 1018. 
Coltrane vs. Blake, 113 Fed., 785. 

Respectfully submitted, 

B. W. PARKER, 

R. GOLDEN DONALDSON, 
Attorneys for Appellant Parker. 

JACKSON H. RALSTON, 

FRED’K. L. SIDDONS, 

W. E. RICHARDSON, 

Attorneys for Appellants Westcott and Taylor. 
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OCTOBER TERM, 1906. 


No. 1714. 


E. SOUTHARD PARKER ET AL., Appellants, 

vs. 

LIZZIE C. IIEALD, Executrix. 


BRIEF FOR APPELLANTS GARDEN AND 

FREEMAN. 


Statement of the Case. 

This is an action brought by the executrix of Edwin 
Heald, deceased, to recover the amount of certain so-called 
special stock of the Anacostia Building Association belonging 
to the estate of her deceased husband and testator. 

The defendants pleaded the general issue and went to the 
trial before the judge, jury having been waived. 

The court found in favor of plaintiff against all the defend¬ 
ants and rendered judgment accordingly, and the defend¬ 
ants have appealed. 
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Assignments of Error. 

The court erred as follows: 

1. Iu refusing to grant defendants’ prayer to declare the 
law to be that upon all the evidence in the case the plaintiff 
was not entitled to recover. 


ARGUMENT. 

This case involves the following questions, all raised by the 
defendants’ exception to the refusal of the court to instruct as 
prayed. 

These questions are: 

1. "Whether, under a declaration averring that the de¬ 
fendants were partners under the firm name of the Anacostia 
Building Association, there can be a recovery upon proof of 
a copartnership composed of defendants and other persons. 

2. Whether the mere placing in defendant Freeman’s 
name of a share of stock, without his knowledge and without 
any contract of subscription, could render him liable as a 
partner. 

Norwood vs. Francis, 23 D. C. Appeals. 

3. Whether the mere fact that defendant Garden acted as | 
treasurer of the association, without holding any stock after I 
1902, rendered him liable as a partner. 

4. Whether plaintiff’s intestate was not himself a partner 
and so disentitled to sue at law. 

Burrhaus vs. Jefferson, 40 U. S. Apps., 302. 

As to question 1: It is submitted that there was a clear and 
fatal variance. In effect the averment was of a partnership 
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composed of five persons when the proof showed a partnership 
composed of the defendants and a number of others. 

It is submitted that to state questions 2 and 3 is to 
answer them in favor of the defendants. 

As to question 4: The form of the so-called special stock 
certificate; the fact that section 7, article 8, of the by-laws 
provides that this stock shall not be entitled to any dividends 
in excess of the interest payable thereon, and the fact that 
holders of this special stock took part and voted at stock¬ 
holders’ meetings, as fully as other stockholders, demon¬ 
strate that these holders of special stock were stockholders 
whose only difference from ordinary stockholders was that' 
they were guaranteed a certain rate of dividend in considera¬ 
tion of advance payment of dues in a lump sum. 

Being such a stockholder, Heald was a partner and so not 
entitled to sue at law. 

Burrhaus vs. Jefferson, supra. 

Criswell’s Appeal, 100 Pa. State, 488. 

This view is corroborated by the action taken at the meet¬ 
ing of January 7, 1902 (Record, page 14), at which the real 
estate of the association was set apart to be sold for payment 
pro rata to all stockholders. 

Decatur Bldg. Ass’n vs. Neal, 97 Ala., 717. 

It is submitted that the learned trial justice took an errone¬ 
ous view of all the questions above stated; that error as to any 
one of these questions is ground for reversal, and that judg¬ 
ment below should be reversed. 

John Ridotjt, 

Attorney for Appellants Garden and Freeman. 
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Ktt % Court of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1906. 

No. 1714 . 


E. SOUTHARD PARKER, ANSON S. TAYLOR, WILL¬ 
IAM N.' FREEMAN, EDWARD S. WESTCOTT, AND 
ALEXANDER B. GARDEN, APPELLANTS, 

vs. 

LIZZIE C. HEALD, EXECUTRIX OF THE ESTATE 
OF EDWIN C. HEALD, DECEASED, APPELLEE. 


BRIEF FOR THE APPELLEE, 


Statement of the Case. 

This is an action at law by the plaintiff, as executrix 
of the estate of her deceased husband, against the de¬ 
fendants as members of an unincorporated joint stock 
association doing business under the name of the Ana- 
costia Building Association, or the Anacostia Building 
and Loan Association, to recover the sum of six hundred 
dollars ($600.00), with interest from the 1st day of Jan¬ 
uary, A. D. 1903. A trial by jury was waived and the 
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case heard by Mr. Justice Wright, who at the close of the 
evidence gave judgment for the plaintiff for the amount 
claimed, with interest and costs. 

It appeared from the evidence that on the 21st day of 
March, 1898, Edwin Heald, the plaintiff’s testator, paid 
to the said association the sum of $600.00, in considera¬ 
tion of which there was issued to him a certificate for six 
shares of so-called ‘‘special stock” of the said association, 
which by its terms was to be redeemed in five years from 
date of issue, with interest at three per cent semi-annu¬ 
ally. The form of said certificate is contained in the 
Record, p. 11. It was also shown that no part of the 
principal sum had been paid, and that interest thereon 
had been paid to January 1, 1903, the last payment of 
interest being on January 18, 1904. 

The stock certificate book of said association contain¬ 
ing the certificates of the capital stock of said association 
was also offered in evidence and one of said certificates 
read, the form of which is contained in the Record, p. 12. 
The constitution of said association was also offered in 
evidence, and the relevant portions thereof will be found 
in the Record, pp. 13 and 14. It was conceded by the de¬ 
fendants Parker, Westcott, and Taylor, that they were 
holders of shares of the capital stock of said association. 

The defendant Freeman identified the books and 
records of said association, and admitted that he was the 
holder of one share of the capital stock, which he testi¬ 
fied had been issued to him for services as president of 
said association; and entries in said books were offered• 
in evidence, tending to show credits given said Freeman 
on account of said stock, and that he had acted as presi¬ 
dent and attended meetings of the directors subsequent 
to the maturity of the “special stock” issued to plain- 
. tiff’s testator. Said defendant testified that the entries 
referred to did not represent actual payments to him 
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but were intended as credits on account of salary as be¬ 
fore stated. 

It appeared that on April 27, 1897, said Freeman sur¬ 
rendered all stock then held by him and receivecl in satis¬ 
faction thereof the conveyance of certain real estate 
(Rec., p. 15), and that on April 28, 1902, the defendant' 
Garden surrendered his stock and received real estate in 
satisfaction thereof (Rec., p. 15). 

It appeared by the testimony of James H. Doney that 
he is now president of said association, and that the de¬ 
fendant Garden had acted as treasurer of the association, 
was such at the time the “special stock” issued to Ed¬ 
win Heald matured and subsequently; and it also ap¬ 
peared that Garden, as treasurer of the association, had 
paid to plaintiff $36 as interest on said “special stock,” 
on January 28, 1904. The witness Doney also testified 
said association was insolvent. 

Said witness Doney testified, over plaintiff’s objection, 
that holders of “special stock’’were allowed to parti¬ 
cipate at stockholders’ meetings equally with holders of 
capital stock. The records of the association showed 
that Heald’s name was not included in those present at 
the annual meeting in 1899, in which year he died, and 
plaintiff testified that the stock held by her as executrix 
was not represented at any meeting held subsequent to 
his death. 

It further appeared that during the years beginning 
with 1892, when the issue of the “special stock” was 
authorized, and ending with 1898, dividends ranging 
from 6 to 12 per cent, had been annually declared and 
credited to the holders of the capital stock. 

The court denied a motion by the defendants for a 
judgment in their favor, and entered judgment for the 
plaintiff, from which the defendants appealed. 
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ARGUMENT. 

I. That the said Anacostia Building Association, or 
Building and Loan Association, being an unincorporated 
joint stock association, is in legal effect a partnership, is 
conceded by counsel on both sides, that question being 
settled for this jurisdiction by the decision of this court 
in— 

Norwood us. Francis, 25 App. D. C., 463. 

II. The brief on behalf of appellants not having yet 
been filed, counsel for appellee can only assume that the 
contention advanced by appellants will be the same as 
that made in the court below, viz: That Edwin Heald, 
as the holder of the six shares of "special stock,” and 
plaintiff as his executrix, was a member of the association 
and a partner with defendants, and therefore can not 
sue them at law upon a partnership matter. It is respect¬ 
fully submitted that this contention is untenable for 
several reasons: 

First. A comparison of the certificate of so-called 
“special stock” as given on page 11 of the record with 
the certificate of “ capital stock ” as given on page 12 of 
the record clearly shows that the two are entirely dis¬ 
tinct. And when, in making this comparison, we consider 
the provisions of the constitution of the association we 
find this distinction emphasized. The first six sections of 
article S deal exclusively with capital stock. Let us note 
some of these provisions: 

1. It is payable in monthly instalments of $2 on each 
share. 

2. When $100 shall have been paid on each share, a 
certificate is to be issued redeemable in cash when the 
accrued dividends (dividends are to be declared annually) 
reach $100, making the certificate worth $200. 


* 
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Such certificates are to be transferred by proper 
assignment on the back thereof, the transfer to be noted 
on the register by the secretary. 

4. On death of a stockholder, his legal representatives 
succeed to all his rights. (Especial attention is invited 
to this and the preceding paragraph 4 for reasons to be 
hereafter considered). 

5. Provision is made for fines for non-payment of 
monthly assessments, and the conditions under which 
they may be remitted. 

6. Stockholders may purchase property from the asso¬ 
ciation and cancel their stock and dividends in payment 
therefor, whether the stock has matured or not. 

As contrasted with this, let us see what is provided in 
respect of this “special stock:” 

1. It is to be full-paid and interest-bearing stock. 

2. It is to be paid in full at the time issued—$100 
cash for a $100 share. 

3. It is to bear an annual interest of 6 per cent, pay¬ 
able semi-annually, and is not entitled to any dividends 
in excess of the interest payable thereon. 

4. It shall be redeemed in five years from date of issue. 

Second. It is a well-recognized principle in the law of 

partnership that the death of a partner works a dissolu¬ 
tion of the partnership, nor can a partner transfer his 
interest so as to make his assignee a partner without the 
consent of his copartner. To avoid the operation of this 
principle in associations such as that of which these de¬ 
fendants were members, the articles of association should 
contain provisions enabling a shareholder to assign or 
transfer his shares and for giving due notice thereof to 
the association. 

Collyer on Partnership (4th Am. Ed.), sec. 1112. 

We find in the constitution of the Anacostia Building 
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Association that careful attention has been given this 
requirement. The court’s attention is again invited to 
the provisions of sections 3 and 4 of article 8 thereof, as 
found on page 13 of the record, and in connection there¬ 
with to the certificates of "capital stock” (Rec., p. 12), 
and “special stock” (Rec.,p. 11). The certificate of capi¬ 
tal stock provides on its face that it is “transferable by 
endorsement hereon and surrender of this certificate ;” 
and on the back thereof is the following transfer blank: 

“Know all men by these presents that-for value 

received have sold, assigned, and transferred-shares 

of the capital stock-standing in-name on the 

books of said association.” 

No such requirement is made in the case of the so- 
called “special stock.” The certificate itself is silent on 
the subject of transfer or surrender, and the transfer 
blank on the back is nothing more than an indorsement 
of the certificate. When once indorsed in blank it could 
be transferred by delivery, and the association was no 
more concerned as to who was its holder than is the 
maker of a promissory note as to the person to whom the 
payee negotiates it. 

Third. The certificate of so-called “special stock” is 
nothing more in legal effect than a promissory note. It 
is an unconditional promise to pay a sum certain at a 
time certain. As was well remarked by Mr. Justice 
Wright, in disposing of this case in the court below, 
calling such an instrument a stock certificate does not 
make it such—it is the association’s promise to pay, 
which promise has not been kept. 

Fourth. It will be noted provision is made for declar¬ 
ing dividends on the capital stock, and for paying inter¬ 
est on the so-called “special stock.” In this connection 
it will be interesting to note the distinction between 

these terms. Bouvier defines the word dividend, as fol¬ 
lows: 




“A portion of the principal or profits divided among 
the several owners of a thing ” (citing cases). 

The same writer defines the word interest, as follows: 

“The compensation which is paid by the bor¬ 
rower of money to the lender for its use, and, gen¬ 
erally, by a debtor to his creditor in recompense 
for his detention of the debt. The compensation 
allowed by law or fixed by the parties to a con¬ 
tract for the forbearance or detention of money.” 

In the present case the holders of this so-called “ special 
stock ” had no interest in the profits; they got no divi¬ 
dends; they were to get interest , which was payable as 
was the principal, in any event and whether or not there 
were any profits. The association was to repay the 
amount actually received by it with legal interest. It 
could not be required to pay more; it can not discharge 
the obligation by paying less. 

III. What, then, was the relation of this plaintiff to 
the said association? We submit it was that of a credi¬ 
tor. In this connection attention is invited to the fol¬ 
lowing cases which we think will be found to fully sup¬ 
port this contention. 

State vs. Phoenix Loan Asso., 96 Mo. App,, 301. 
Cook vs. Equitable B. & L. Asso., 104 Ga., 814, 

828-29. 

Cashen vs. So. B. & L. Asso., 114 Ga., 984. 

Savings & Loan Co. vs. Peck et al., 20 Tex. Civ. 

App., Ill, 133. 

Vought us. B. & L. Asso., 172 N. Y., 509. 

The Anaoostia Building Association is not an ordinary 
building and loan association. Its object, as stated in ar¬ 
ticle 1 of the constitution, “is to purchase, improve, sell, 
rent, or make loans on real estate in Anacostia and vicinity, 
and to make loans on the stock of the association” (Rec., 









p. 13). The “stock upon which loans were to be made 
manifestly was the capital stock, and not this “special 
stock.” 

This so-called “special stock” is wholly distinct 
from the ordinary full-paid stock of such associations for 
which the holder pays less than the par value, and in 
addition to interest participates in any profits realized. 
Plaintiff’s testator paid the par value of the certificate; 
had no interest whatsoever in the profits; was promised 
only the return of the amount paid with legal interest. 
It is closely analogous to the case of a special deposi¬ 
tor with such an association who receives interest on his 
deposit with no share in the profits. Had the moneys 
realized from this “special stock” quadrupled the assets 
of the association, the capital stockholders alone would 
have received the benefits. 

While there may be a sharing of profits as such with¬ 
out thereby creating a partnership, it is submitted that 
there can he no partnership without a sharing of profits 
as such. 

Lindley on Partnership, 1, 393, 395. 

Endlich on B. & L. Asso., Secs. 87, 547, 549. 

It was urged in the court below that the holders of 
“ special stock ” were members of the association and 
therefore partners with defendants because they were per¬ 
mitted to participate in stockholders’ meetings equally 
with capital stockholders. This we deny. It is clear from 
a reading of the constitution that holders of this “special 
stock ” had legally no rights at stockholders’ meetings. 
They had no voice in the disposition of the association’s 
assets—their only right was to receive the interest 
payments as they accrued and to have payment of 
the principal when the period of redemption—five years 
from date of issue—arrived. Prior to that time it was 
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the right of the capital stockholders to do, as the de¬ 
fendants Freeman and Garden are admitted to have done, 
exchange their stock for property of the * association, 
under sec. 6, article 8, of the constitution (Rec., p. 13). 
Doubtless others did the same thing, for when the time 
for redeeming plaintiff’s stock arrived we find the asso¬ 
ciation insolvent. If defendants’ contention be cor¬ 
rect it amounts simply to this: The association re¬ 
ceives from these “special stock” holders money which 
it agrees to repay in five years, with interest semi¬ 
annually. The money so received may be applied to pur¬ 
chase real estate which is transferred to the capital 
stockholders in cancellation of their stock and dividends 
thereon whether matured or not (Rec., p. 13); and when 
the time for performing its promise to repay the amount 
received from these “special stock” holders arrives there 
is nothing with which to make payment, and they are 
told by the capital stock holders, “ Of course you haven’t 
been paid as promised, but you can’t sue us at law for 
the. amount, for you are a partner with us.” The state¬ 
ment of the case is sufficient to demonstrate the ab¬ 
surdity of such a contention. 

It appears affirmatively from the record that so far as 
the stock held by plaintiff is concerned, it never partici¬ 
pated in any stockholders’ meetings, and there is noth¬ 
ing to show that plaintiff was ever advised that her right 
to do so was recognized by the association. 

It was further contended below that plaintiff was shut 
up to the provisions of article 9 of the constitution as 
providing the only means for the redemption of this 
stock. No attempt was made to show that a dollar was 
ever provided for that purpose. And a complete answer 
to this contention is that in January, 1902, fifteen months 
before her stock was to be redeemed, said article 9 was 
stricken from the constitution (Rec., p. 14). 

3669-2 
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IV. The situation, in brief, then is this: Said associa¬ 
tion—a partnership of which defendants were all mem¬ 
bers—obtained from Heald $600 which it agreed to re¬ 
pay' in five years. The five years have long since expired; 
the money has -not been paid; plaintiff’s demand is met- 
with a statement that the partnership is insolvent; and to 
escape liability these defendants attempt to shield them¬ 
selves behind a technical claim that she is a partner and, 
therefore, can not sue them at law. 

It is respectfully submitted that this contention should 
be denied, and the judgment below affirmed. 

RICHARD A. FORD, 
WALLACE D. McLEAN, 

Attorneys for Appellee. 
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